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Passed by Shri Akhilesh  Kumar,  Commissioner (Appeals)

Arlsing  out of Order-in-Origlnal  No.  MP/01/Ref/20-21/NKS   dated 04.05.2020,   passed  by
Asslstant/Deputy Commissloner,  Central  GST &  Central  Excise,  Dlv-Il,   Ahmedabad-North

3Ttfted  ffl  in qu  qtTT Name & Address of the Appellant / Respondent

Appellant-.  -    Deputy Commissioner,  CGST & Central  Excise,  DivLII,  Ahmedabad-North.

Respondent-M/s JAS lnfraspace Pvt.  Ltd.

FTTng¥FTaJfriaa¥3Tfl3T3TrinITdBFft¥#F:=ngaT3rfuSFfrqa7fiutjfa
Any  person  aggrieved  by this  Order-In-Appeal  may file  an  appeal  or revjsion  application,  as  the

one  may be agalnst such  order,  to the appropriate authority  ln  the following way  .

qTT{a fl¥z5i¥  q5T giv  3TraiFT

Revision application to Government of India  :
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Delhi -110  001  under Section  35EE  of the  CEA  1944  in  respect  of the following  case,  governed  by flrst
provlso  to  sub-section  (1)  of Secti.on-35  ibid

tllj        qfa  FTt]  an  an  t}  F"a  ¥  qq  so  rfu  apch  a  fan  qu5TTnT  qT 3Tiq  qwi  i  qT

#rffi*E~Ft_Ta+mamatha*grS#+.*ITaT~ar~+wingfa5th
(ii)           In  case  of any  loss  of goods  where  the  loss  occur  in  transltfrom  a  factory  to  a  warehouse  orto
another  factory  or  from  one  warehouse  to  another  durlng  the  course  of  processing  of  the  goods  ln  a
warehouse or in storage whether in  a factory or in  a warehouse
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rm a  rm  fan  RTt¥  ar rfu  + fjife rm  qi{  ar  rna  a  fafjrfu F wh q€xp;  q5a  7TTa  qi  s{qTap
¥dr  z} faiE  d}  FTha  i  ch  `TTi¢r  ri  aTEi  fan  ii¥  IT  pfu  *  F]thfin  a I

ln  case  of rebate  of duty of excise  on  goods  exported  to  any country or territory  outsi.de
lndl.a  of on  excisable  materi.al  used  ln  the  manufacture  of the goods  which  are  exported
to any country or territory outside  lndla

ra Has tit TTan  fa5T fin .]TitT S aTEi  (in[ IT qFTT q})  fjrfe fin TTqT FTa a I

(a)        lncase
duty.

of goods  exported  outsi.de  lndla  export  to  Nepal  or  Bhutan,  without  payment  of

%S=F¥did¥¥SS¥*firchchmagivFT¥FTTT:ng*¥2yiF98chrmap{:#

(c)         Credit  of  any   duty  allowed   to   be   uti.lized   towards   payment   of  excise   duty   on   fina'
products  under the provisions of this Act or the Rules made there under and  such order
is passed  by the Commissioner (Appeals) on  or after, the date appointed  under Sec  109
of the  Finance  (No.2) Act,1998

(1)#3rfu¥rfugrridiffl#Ed2#k¥is:$7RTT3F3rfeF¥3Tftmaama3Trin"@FTa-_8a*rfur¥IT¥

SffiHH¥"ernganT6¥flwhFfuITther#*¥giv$3whrm35-¥*frmthsgran
The  above  application  shall  be  made  jn  duplicate  ln  Form  No.  EA-8  as  specified  under
Rule,  9 of Central  Excise  (Appeals)  Rules,  2001  within  3  months from the date on  which
the  order sought to  be appealed  against  is  communicated  and  shaH  be  accompanj.`?d  by
two  copl'es  each  of the  010  and  Order-In-Appeal.  It  should  also  be  accomparved  by  a
copy of TR-6  Challan evidencing  payment of prescribed fee as  prescribed  under Sect,;on
35-EE of CEA,1944,   under Major Head of Account

(2)      Rfaffl 3ha a FTer ed FTT VI vip rna wh " wh FT a ch wi 2oo/~ th €Tm @ try
3ife  ca  HdiT izFF Tip ann  a  t3qitT  a ch  iooo/-    qfr  ta-q g]Tan  #  iffli{ I

The  revision  application  shall  be  accompanied  by  a  fee  of  Rs.200/-where  the  amount
Involved  is  Rupees  One  Lac  or  less  and  Rs  1,000/-where  the  amount  involved  js  more
than  Rupees One Lac.

th gas, an rmi:iT ¥as qu tw 3Trm fflrfurm as qfa 3Tife-
Appeal to Custom,  Exclse,  &  Service Tax Appellate Tribunal.

(1)         an TiqTFT gr 3ifeTfin,  1944  tfl  elTiT 35-fl/35i  a7 3Trfu-

KEEiE

(a)

Under Section  358/ 35E  of CEA,1944 an  appeal  lies to  :-

Etfrfufha  FRrfe  2  (1)  q7  i  Ft7iv  37="i  t}  3TenqT  @  3TTha,  3Tflal  a>  FFTa  +  th  gr,  rm
EtFRI ¥ffi Tq fro 3Trm ffliTTffro rE±eF±)  an qftr aTh tneiFFT,  3TIr7anE + 2nd 7TTan,

aFT@  aTtFT  ,3FT{i]T  ,ffroTtiTJFT,3TFTaraii= -38ooo4

To  the  west  regional  bench  of Customs,  Excise  &  Service  Tax  Appellate  Tribunal  (CESTAT)  at
2nd  floor,BahumaH   Bhawan,Asarwa,Girdhar  Nagar,  Ahmedabad   .   380004.   in  case  of  appeclls
other than as  mentioned  in  para-2(I)  (a)  above
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The  appeal  to  the  Appellate  Tri.bunal  shall  be  filed   in   quadruplicate   in  form   EA-3  as

prescribed    under    Rule    6    of    Central    Excise(Appeal)    Rules,    2001    and    shall    be
accompanied  agai'nst  (one which  at least should  be accompanied  by a fee of Rs.1,000/-,
Rs.5,000/-and  Rs.10,000/-where  amount  of duty / penalty / demand  /  refund  js  upto  5
Lac,  5  Lac to  50  Lac and  above  50  Lac  respectively  in  the form  of crossed  bank draft  I.n
favour  of Asstt.  Registar  of  a  branch  of  any  nominate  public  sector  bank  of  the  place
where  the  bench  of any  nominate  public  sector  bank  of the  place  where  the  bench  of
the  Tribunal  is  situated.

``:`ji                           `:...                    :...:                 ....... :``                            .`:                               .....   ` ....         `.`...`.:.`              ..........           `:`...`..`   .......    `.

In  case  of the  order covers  a  number of order-in-Original,  fee for each  01.0.  should  be
paid   in   the   aforesaid   manner   not  withstanding   the  fact  that  the   one   appeal  to  the
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt   As  the  case  may  be,  is
fllled  to avoid  scriptoria  work  if excisl.ng  F{S.  1   lacs  fee  of Rs  100/-for each.

(4)i-F`3rfu¥e7fiff#7°#T=ff#S@¥rfuT¥5¥oIr"RT_3hagr"
fas rm dr rfu I
One copy of application  or 0.10.  as the case may be,  and the order of the adjournment
authority shall   a  court fee  stamp  of Rs  6.50  paise  as  prescribed  under scheduled-I  item
of the court fee Act,1975 as amended.

®      (5)      Hch{rfuFFTal elfin edara fan tft ch{ rfu rm 37TZFtfa fin rm €ch thgr,rfu siqTFT gas qu drtFT 3TRE qTqTffro  (drTalfata)  ffro,  1982  i firfai]i a I

Attention  in  invited  to the  rules covering these and  other related  matter contended  in  the
Customs,  Excise  & Service Tax Appellate Tri.bunal  (Procedure)  Rules,1982

(6)
rfu
th  ¥¥,  an  siFTFT  gas  qu  wiTtFT  37tPrffl  whai;RT  rBEF),  zB  rfu  3Ttflch  a>  rna  ty

(Demaiid)  FT    dr (Pena]tv) TIT   it]`J/,  T± aan  i;{]T  3rfeted a-I-Fmaffir,   3rftw * aHT  io
a    I(Sectlon   35  F of the  Central  Exclse Act,1944,  Sectlon  83  &  Section  86 of the  Flnanc,e Act,

rfu
givFT
1994)

an3EvraQ®rE53irdraTTar3jat,Qrrfhadr.:'a];i::qj}in"(D`ityDemandeci)-
(I)           (Ls`€,cfit„t) aTg iiij aiE16afatiferfen;

(il)        fin7TFTdrifezfrTrftr;
(jl.I)      ifeifefanaTfha6SaEaa:grfu

DqTTi5FT'ffi3TtflFT#qFaFaaTflgam*,3Tfro'ThedaTfiri±Qr*aaTfan7iqT*.

For an  appeal  to  be  filed  before  the  CESTAT,10%  of the  Duty  &  Penalty  confirmed  by
the  Appellate  Commissioner  would   have  to  be  pre-deposited,   provided  that  the  pre-
deposit amount shaH  not exceed  Rs.10  Crores.  It  may be  noted  that the  pre-deposi.t  is a
mandatory  condition  for  fi.ling  appeal  before   CESTAT   (Sectlon  35  C  (2A)  and  35  F  of  the
Central  Excise Act,1944,  Section  83  &  Section  86 of the  Flnance Act,1994)

Under Central  Excise and  Service Tax,  "Duty demanded" shall  include:

(i)           amountdetermined  undersection  11  D,
(ii)         amountoferroneous  cenvat credittaken;
(iii)        amount payable  under Rule 6 of the cenvatcredit  Rules.

w  F 3TTaQr  *  rfu  3TtfrFT  qTffro  aT  5HeT  aFv  S.Tffi  3TtraT  Qor55 ar aug  fatrTfaa  a  al  ±i+ fgiv  7ru  Q.rffi

ir  i0% ¥7"5T TT Sit ati fro =Og fra a aT a`rg ai  io% apJTaTa pT rfu en en  *1

ln view of above,  an  appeal  against thls  order shall  lie  before the Tribunal  on payment of
10°/o  Of the  duty  demanded  where  duty  or  duty  and  penalty  are  in  dispute,  or  penalty,  where
penalty alone  is  jn dispute."
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ORDER-lN-APPEAL

The    Department,    through    the    Assistant    Commissioner,    CGST    &

Central  Excise,  DMsion-ll,  Ahmedabad  North,  has  filed  this  appeal,  as  per

Review  Order  No.  029/2020-21   dated  02.07.2020  passed  against  Order-in-

Original  No. MP/01 /Ref/20-21 /NKS  dated 04.05.2020  [hereinafter referred  to

as  "impugned  order"I  passed  by  Assistant  Commissioner,  CGST  &  Central

Excise,     Division-lI,     Ahmedabad      North      [hereinafter     referred     to     as
"adjudicating  authority"I  in  the  case  of  M/s  JAS  Infraspace  Pvt.  Ltd.,     City

Centre,     Idgah     arcle,     Ahmedabad      [hereinafter     referred     to     as
"Respondent"] .

2.1.     The facts  of the case,  in  brief,  are that the  respondent is engaged  in

providing  construction  service  having   Registration   No.AACCJ7331 ESD002

under     erstwhile     Service     Tax     and      also      having      Registration      No.

24AACCJ7331 EI ZX under Good and Service Tax under Good  & Service Tax

Act  2017.

2.2.      The  respondent  had  filed  refund  claim  on  28.11.2019  for  an  amount

of  Rs.76,98,994/-  on  the  ground  that  they  had  paid  Service  Tax  on  the

advance  receipt  of  the  booking  of  project  namely  "City    Centre"    and
``Platinum    Heights"  from  clients, as  detailed  in  impugned  order,and  who

subsequently cancelled  their booking. The  said  refund  claim was  decided

by the adjudicating authority vide impugned order wherein he sanctioned

the refund claim of the respondent on following grounds:

(i)      That   as  per ST-3  returns,  there  is  no  advance  receipts  during  the  period

2011  to  2017-18  (upto  30.06.2017);

(ii)     That  the  relevant  records  viz.  ST-3  returns,  Books  of  Accounts  have  been

verified  by  the  departmental  audit  during  audit,  verified  by  the  DGCEl

during   investigation   and   also   verified    by   the   jurisdictional    assessing

officer;

(iii)     As  regards  verification  of  challans,  all  the  records  pertaining  to  Service

Tax   Refund   for   the   period   involved     have   been   duly   verified   by   the

departmental  audit,     DGCEl  and  jurisdictional  assessing  officer  and  no

discrepancy about non payment of tax mentioned in their report;
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(iv)    That it is  not compulsory for the  claimant to  produce written  agreements

with  buyers  for which  relied  upon  OIA  No.  AHM-SVTAX-000-APP-023-17-18  .

dated  20.06.2017;

(v)      That  doctrine  of  unjust  enrichment  is    not  applicable  in  this  case  as  the

respondent           had    submitted    the    certificate    issued    by    Chartered

Accountant that the incidence has not been passed on;

(vi)   That  no  government  dues/  arrears  pending  against  the  respondent    as

reported  by Range Superintendent;

(vii)   That   bookings   transactions   after  cancellation   became   no-taxable   i,e

nothing   but   monetary  transaction   and   as  such   the   respondent     are

eligible for refund of the tax paid;

3.         Being aggrieved with the impugned order, the department  has filed

the instant appeal on the grounds that:

>    The order dated 04.05.2020 is bad in law and is liable to be set aside;

>   The  refund  cannot  be  sanctioned  on  the  pretext  that  the  other  agencies

like  Departmental  Audit,  DGCEl  and  Jurisdictional  assessing  officer  have

duly verified the documents;

>    The  adjudicating  authority  has  failed  to  scrutinize  the  documents,  ledgers

and  reconciliation  of Income in  Books  of Accounts with  ST-3  Returns  before

sanction the refund claim of Rs.  76,98,994/-;

>     The  adjudicating  authority  has  wrongly  interpreted  that  the  respondent

records  have  been  audited  by  Departmental  Audit  as  the  instant  refund

has been arisen due to cancellation  of booking started from  June-2016 for

the  project  "City  Centre"  and  December-2017  for  the  project  "Paltinum

Heights";

>    The  adjudicating  authority  has  not discussed  in  the  impugned  order  that

the un-accounted receipts as detected  by the  Income Tax Department is

different from  the list of booking cancellation  given in the Annexure A and

Annexure a of the impugned order;

>   The adjudicating authority have not discussed the details of date-wise and

clients-wise  receipt  of  advance  towards  the  booking  and  cancellation

and its reconciliation;

>     The  adjudicating  authority  failed  to  appreciate  the  reversal  of  CENVAT

Credit under Rule  6(3) (i)  of Cenvat Credit  Rules;

>    The    adjudicating    authority   has   sanctioned   the   refund   claim   without

considering     the     observations     raised     by     Audit     Cell,     CGST     &     CX,

Ahmedabad-North;
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>    The  adjudicating  authority  wrongly  relied  upon  the  OlA  No.  AHM-SVTAX-

000-APP-023-17-18  dated  20.06.2017  as  in  the  present  case  no  such  written

agreement  is  found  to  be  submitted   by  the  respondent  ,   neither  any

affidavit  is  found  nor any discussion  towards  this  aspects  in  the impugned

order;

>    The  adjudicating  authority  neither  verified  the  challans  for  which  refund

claim  filed  by  the  respondent  nor  discussed  the  details  of  challans  in  the

impugned order;

4.          Opportunity    for    personal    hearing    in    the    matter    were    granted    on

22.12.2020,12.01.2021,19.02.2021,   28.04.2021   and  27.05.2021.   However,   nobody

appeared  on  the  given  date for personal  hearing.    Since  sufficient opportunites

for  hearing  has  been  given,  I  proceed  to  decide  the  case  based  on  materials

available on record.

5.          I have carefullygonethrough the facts of the case and ground of appeals

in  the  Appeal  Memorandum.  It  is  observed  that  the  issue  to  be  decided  in  this

case  is whether the  appellant  is  eligible  for refund  of service  tax which was  paid

after 01.07.2017  in  respect  of  booking  towards  sale  of  residential  premises  which

were  subsequently  cancelled  by  prospective  buyers  to  whom  the  amount  was

refunded  under  Section   142(5)  of  the  Goods  &  Service  Tax  Act,  2017  read  with

Section   118  of  the  Central   Excise   Act,19944  made  applicable  to  service   tax

matter by Section 83 of the Finance Act,  1994 or otherwise.

6.         It is observed from case records and  the appeal  memorandum that

the   main   contention   in   grounds   of   appeal   is   that   the   adjudicating

authority   had   sanctioned   the   refund   claim   without   verification   of   the

documents,   ledgers   and   without   reconciliation   of   income   in   Books   of

Account  with  ST-3  returns.    It  was  also  contended  that  the  adjudicating

authority  neither verified  the  TR-06  challans  nor discussed  the  details  in  the

impugned  order  and  sanctioned  the  refund  claim  of  the  respondent  on

the  sole  ground  that  the  other  agencies  like  Departmental  Audit,  DGCEl  and

Jurisdictional assessing officer have duly verified the documents.

7.          It  is  observed  from  impugned  order  and  appeal  memorandum  that,  the

adjudicating  authority  has  not  done  verification  of  the  ledgers  and  also  did  not

o  reconciliation  of  income  in  Books  of  Acc6.unt  with  ST-3  returns.    Further,  it  is

ed  that  the  adjudicating  authority  failed  to  verify  the  amount  of  refund
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claim  paid  vide  TR-6  challans  and  also  without  going  into  the  details  of  Service

Tax   paid   vide   challans      and   without   discussion   the   challans   details     in   the

impugned  order.  He has  sanctioned the refund  claim  of respondent.   Therefore,  I

find   that   impugned   order   has   been   passed   without   verification   of   relevant

documents  and without  any  discussion  in  details  on  admissibility  of refund  under

provisions   of   Section   142(5)   of   the   Goods   &   Service   Tax   Act   2017   read   with

Section  118  of  the  Central  Excise  Act  1944  made  applicable  vide  Section  83  of

the  Finance Act  1994.

8.         In  view  of  above  observations,  without  going  into  merit,I  set  aside

the  impugned   order  and  remand  the  case   back  to  the  adjudicating

authority   to   decide   it   afresh   after   examining   the   issues   on   merit   and

conducting verification  of relevant documents.   The  appeal is accordingly

allowed by way of remand.

9.       3Tfled apiiT # fl T* 3TtfliT i5TfaTTan3qitaFTacaa ffu G]raT ai
The appeal filed by the appellant stands disposed of in above terms.

rJJ2L1es
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Superintendent  (Appeals)
CGST, Ahmedabad

Bv  R.P.A.D.

To,
M/s JAS  lnfraspace  Pvt.  Ltd.,
City Centre,  ldgah Circle,
Ahmedabad.

I,+.   ,

Commissioner,  CGST  (Appeals)
Date:      .05.2021

COOv to:
1.   The  Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2.   The Commissioner,  CGST & C.EX, Ahmedabad-North.
3.   The  Additional  Commissioner,  CGST & C.EX, Ahmedabad-North.
4.   The Additional Commissioner, CGST & C.EX, Ahmedabad-North.
5.   The  Assistant  Commissioner,  CGST  &  C.EX,  Division-ll,  Ahmedabad-North.

uard  File.
7.     P.A.  File.


